WYOMING RULES OF EVIDENCE

August 26, 1977



IN THE SUPREME COURT, STATE OF WYOMING

APRIL TERM, A.D. 1977

IN THE MATTER OF THE )
ADOPTION OF WYOMING RULES )
OF EVIDENCE )

ORDER

This court on HMarch 25, 1975, requested the Permanent Rules
Committee and the Wyoming Rules of Criminal Procedure Advisory
Committee to study the Federal Rules of Hvidence with the view of
adopting them, as they may be deemed practical, as the Wyomlng
Rules of Evidence. The members of the Permanent Rules Committee
when consideration of the Rules of Dvidence was accomplished
were: Frank J. f%release, Chalrman, Honorable Joseph F. Mailer,
Honorable Harold Joffe, Richard R. Bostwick, David H. Carmichael,
G.L. Spence, and Lawrence Yonkee. The members of the Wyoming
Rules of Criminal Procedure Advisory Committee were: Honorable
J. Reuel Armstrong, Chairman, James P. Castberg, Thomas L.
Whitley, Gerald 1. Gallivan and Robert B. Ranck.

The members of the committees having conducted research,
conferred among themselves and with Chris Mueller, Professor of
Evidence, University of Wyoming, on numerous occasions; having
conferred with the court and presented to the court a copy of the
rules entitled "Wyoming Rules of Evidence" which 1is herewilth
filed with +this order; and the committee having recommended and
the court having approved said Rules of Evidence together wilth
the necessary changes in the Wyoming Rules of Civll Procedure and
Wyoming Rules of Criminal Procedure to make them and the Wyoming
Rules of Evidence consistent;

NOW, THEREFORE, IT IS ORDERED by this court that the rules
entitled "Wyoming Rules of Evidence" filed herewith be adopted;
that said rules be published at least 60 days prior to January 1,
1978, in the advance sheets of the Pacific Reporter and there-
after in the Wyoming Reporter; that copies of the rules shall be
distributed to members of the Wyoming State Bar; that said rules
shall become effective January 1, 1978, and thereupon spread at
length on the journal of thils court.

IT IS FURTHER ORDERED by ¢this court that the procedural
statutes enumerated in Section 1102 of the Wyoming Rules of Evi-
dence are hereby superseded; that Rules 32(c), 43(b) and (c), and
44 Wyoming Rules of Civil Procedure are hereby abrogated; that



Rules 30(c), 43 and 44,1 Wyoming Rules of Civil Procedure and
Rules 27, 27.1 and 29 Wyoming Rules of Crininal Procedure are
hereby amended to conform verbatim tTo the new and amended provi-
sions of such rules as appear in the attachment to the Wyoming
Rules of Evidence.

IT IS FURTHER ORDERED that the abrogations and amendments to
said procedural rules be published, distributed and become effec-
tive concurrently with the Wyoming Rules of Evidence; that this
order be spread at length upon the journal of this court.

IT IS FURTHER ORDERED that the committees and their consul-
tants be commended for the excellence of their work and that the
gratitudes of the court be extended to each member,

Dated at Cheyenne, Vyoming this 26th day of August, 1977.

BY THE COURT:

Rodney 1. Guthrie, Chief Justice
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Wyonming Committee ilote as to Sources and Reference Materials

The Federal Rules of Evidence for United States Courts and
Magistrates, enacted by Congress as P.L. 93-595, amended by P.L.
94-113 and P.L. 94-149, effective July 1, 1975, were based in
large part on a set of Rules of Evidence adopted by the Supreme
Court of the United States on November 20, 1972 and transmitted
to Congress on February 5, 1973. The Uniform Rules of Evidence,
closely modeled on the federal rules, were promulgated by the

National Conference of Commissioners on Uniform State Laws in
August, 1974.

The Jyoming Rules of Evidence are based on the policy that
conformity to federal practice is more important than uniformity

of state practice. Therefore, except as indicated in a "Wyoming
Committee Hote" following a rule or subdivision thereof, the
Jyoming Rules of Evidence are the federal rules, verbatim. o

notice 1is made, however, of formal modifications of the federal
rules designed to eliminate federal references and to adapt the
rules to Wyoming practice. T'lThere a substantial change is modeled
upon the Uniform Rule, that fact is noted.

The Federal Judicial Center has prepared a compilation of the
Advisory Cormittee's Notes to the Supreme Court Rules, of the
relevant portions of the Reports of the House Committee on the
Judiciary, the Senate Committee on the Judiciary, and the Confer-
ence Committee, and of extracts from the Congressional Record.
lest Publishing Company has reprinted the Federal Rules of Evi-
dence, with the above-mentioned Notes and Reports, in a conven-
ient paperback format. It is strongly recommended that the notes
of the Advisory Committee and Congressional Committees be con-
sulted for citations, explanations and better understanding of
the rules.

The Prefatory ilote to and Comments on the Uniform Rules mayv be
found in Handbook of the Hational Conference of Commissioners on
Uniform State Laws, 916-950 (1974).
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I. GEHNERAL PROVISIOIS
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RULE 101. SCOPE

These rules govern proceedings 1n the courts of this State to
the extent and with the exceptions stated in rule 1101.

RULE 102. PURPOSLE AiD CONSTRUCTIOHN

These rules shall be construed to secure fairness 1in adminis-
tration, elimination of unjustifiable expense and delay, and pro=-
motion of growth and development of the law of evidence to the
end that the truth may be ascertained and proceedings Justly
determined.

RULE 103. RULINGS ON EVIDENCE

(a) Effect of erroneous ruling. Error may not be predicated
upon a ruling which admits or excludes evidence unless a substan-
tial right of the party is affected, and

(1) Objection. In case the ruling is one admitting evi-
dence, a timely objection or motion to strike appears of
record, stating the specific ground of objection, if the spe-~
cific ground was not apparent from the context; or
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(2) Offer of Proof. 1In case the ruling is one excluding
evidence, the substance of the evidence was made known to the

court by offer or was apnarent from the context within which
guestions were asked.

(b) Record of offer and ruling. The court may add any other
or further statement which shows the character of the evidence,
the form in which it was offered, the objection made, and the
ruling thereon. It may direct the making of an offer in question
and answer form.

(c) Hearing of jury. In jury cases, proceedings shall be con-
ducted, to the extent practicable, so as to prevent inadmissible
evidence from being supggested £o the jury by any means, such as
nalting statements or offers of proof or asking questions in the
hearing of the jury.

(d) Plain error. HNothing in this rule precludes taking notice
of plain errors affecting substantial rights although .they were
not brought to the attentlion of the court.

Vlyoming Committee ilote: Under Rule 103(a),
it 1s not necessary to re~offer evidence
which has been suppressed by action of the
court on a pretrial motion, such as a
motion in limine or a motion to suppress,
or to make a further objection at the time
of trial to evidence which has previously
been ruled admissible on such a pretrial
motion.

RULE 104, PRELIMINARY QUESTIONS

(a) Ouestions of admissibility generally. Preliminary ques-
tions concerning the qualification of a person to be a witness,
the existence of a privilege, or the admissibility of evidence
shall be determined by the court, subject to the provisions of
subdivision (b). 1In making its determination it is not bound by
the rules of evidence except those with respect to privileges.

(b) Relevancy conditioned on fact. 1hen the relevancy of evi-
dence depends upon the fulfillment of a condition of fact, the
court shall admit it upon, or subject to, the introduction -of
evidence sufficient to support a finding of the fulfillment of
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the condition.

(¢) Hearing of jury. Hearings on the admissibility of confes-
sions shall in all cases be conducted out of the hearing of the
Jury. Hearings on other preliminary matters shall be so con-
ducted when the interests of justice require or, when an accused
is a witness, if he so requests.

(d4) Testimony by accused. The accused does not, by testifying
upon a preliminary matter, subject himself to cross—-examination
as to other issues in the case,

(¢) ‘leight and credibility. This rule does not 1limit the

right of a party to introduce before the jury evldence relevant
to weight or credibility.

RULE 105. LIMITED ADMISSIBILITY

lhen evidence which is admissible as to one party or for one
purpose but not admissible as to another party or for another
purpose is admitted, the court, upon request, shall restrict the
evidence to its proper scope and instruct the jury accordingly.

RULE 106. REMAINDER OF OR RELATED WRITINGS OR RECORDED STATE-
MENTS

‘Then a writing or recorded statement or part thereof is intro-
duced by a party, an adverse party may require him at that time
to introduce any other part or any other writing or recorded

statement which ought in fairness to be considered contemporane-
ously with it.

II. JUDICIAL HOTICE

Rule 201. Judicial notice of adjudicative facts
(a) Scope of rule.
(b) Xinds of facts.
(c) ‘Then discretionary.
(a) ‘Then mandatory.
(e) Opportunity to be heard.
(f) Time of taking notice.
(g) Instructing jury.

sl
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RULE 201. JUDICIAL NOTICE OF ADJUDICATIVE FACTS

(a) Scope of rule. This rule governs only judicial notice of
adjudicative facts.

(b) Kinds of facts. A judicially-noticed fact must be one not
subject  to reasonable dispute in that it 1s either (1) generally
known within the territorial jurisdiction of the trial court or
(2) capable of accurate and ready determination by resort to
sources whose accuracy cannot reasonably be questiloned.

(¢) When discretionary. A court may take Judicial notice,
whether requested or not.

(a) fThen mandatory. A court shall take Judicial notice 1if
requested by a party and supplied with the necessary informatilon.

(e) Opportunity to be heard. A party is entitled upon timely
request to an opportunity to be heard as to the propriety of
taking judicial notice and the tenor of the matter noticed. In

the absence of prior notification, the request may be made after
judicial notice has been taken.

(f) Time of taking notice. Judicial notice may be taken at
any stage of the proceeding.

() Instructing Jury. In a c¢ivil action or proceeding, the
court shall instruct the jury to accept as conclusive any fact
judicially noticed. In a criminal case, the court shall instruct
the Jjury that it may, but is not required to, accept as conclu-
sive any fact judicially noticed.

Yyoning Suprene Court Note: This rule does
not affect the Uniform Judicial HNotice of
Toreilgn Law Act, formerly §§ 1-178 through
1-185, 7.5, 1957, recodified in 1977 as §§
1-12-601 through 1-12-606, ¥W.3. 1957, 1977
Cum.Supp. Also unaffected by this rule are
§ 9-276.26(d), 7.8, 1957, 1975 Cum.Supp.
and Rule 44.1, Y.R.C,P.

IIT. PRESUMPTIOHS
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Rule 301. Presumptions in general in civil actions and
proceedings.

(a) Effect.
(b) Inconsistent presumptions.
Rule 302. Applicability of federal law in civil actions
and proceedings.
Rule 303 Presumptions in criminal cases,.
(a) Scope.
(b) Submission to jury.
(c) Instructing the jury.

RULE 301. PRESUMPTIOCHS IN GENERAL IH CIVIL ACTIOIIS AHD PROCELD-
LGS

(a) Lffect. In all civil actions and proceedings not other-
wise provided for by statute or by these rules, a presumption
imposes on the party against whom it 1is directed the burden of
proving that the nonexistence of the presumed fact is more prob-
able than its existence.

(b) Inconsistent presunptions. If presumptions are incon-
sistent, the presumption applies that is founded upon weightier
considerations of policy. If considerations of policy are of
equal weight neither presumption applies.

Yyoming Supreme Court ilote: This is the
uniform rule except added the word 'civil"
in (a).

RULE 302. APPLICABILITY OF FEDERAL LAY IN CIVIL ACTIOIi3 AHND PRO-
CEEDINGS

In civil actions and proceedings, the effect of a presumption
respecting a fact which is an element of a claim or defense as to
which federal law supplies the rule of decision is determined in
accordance with federal law.

RULE 303. PRESUMPTIONS IN CRIIIIAL CASES

(a) Scope. Lxcept as otherwise provided by statute, in crim-
inal cases, presumptions against an accused, recognized at common
law or created by statute, including statutory provisions that
certain facts are prima facie evidence of other facts or of
cuilt, are governed by this rule.

(b) Submission to jury. The court is not authorized to direct
the jury to find a presumed fact against the accused. If a pre=-
sumed fact establishes guilt or is an element of the offense or
negatives a defense, the court may submit the question of guillt
or of the existence of the presumed fact to the jury, but only if
a reasonable juror on the evidence as a whole, including the evi-
dence of the basic facts, could find guilt or the presumed fact
beyond a reasonable doubt. If the presumed fact has a lesser
effect, the question of its exlstence may be submitted to the jury

-5
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provided the basic facts are supported by substantial evidence or
are otherwise established, unless the court determines that a
reasonable juror on the evlidence as a whole could not find the
exlistence of the presumed fact.

(e) Instructing the Jury. Whenever the existence of a pre-
sumed fact against the accused i1s submitted to the Jury, the
court shall instruct the jury that it may repgard the basic facts
as sufficlent evidence of the presumed fact but 1s not required
to do so. In addition, 1f the presumed fact establishes gullt or
is an element of the offense or negatives a defense, the court
shall instruct the jury that its existence, on all the -evidence,
must be proved beyond a reasonable doubt.

Yyoning Committee Note: There 1s no fed-
eral rule 303. This is the Uniform Rule.

IV. RELLVANCY AMND ITS LIIITS

Rule 401. Definition of "relevant evidence",
Rule 402. Relevant evidence generally admissible;
irrelevant evidence 1nadmissible.
Rule 403. Exclusion of relevant evidence on grounds
of prejudice, confusion, or waste of time.
Rule U404, Character evidence not admissible to prove
conduct; exceptions; other crimes:
(a) Character evidence generally:
(1) Character of accused.
(2) Character of victim.
(3) Character of witness.
(b) Other crimes, wrongs, or acts.
Rule 405. HMethods of proving character:
(a) Reputation or opinion.
(b) Specific instances of conduct.
Rule 406. Habit; routine practice.
Rule 407, Subseguent remedial measures.
Rule 408, Compromise and offers to compromise.
Rule 409. Payment of medical and simllar expenses.
Rule 410. Withdrawn pleas and offers.
Rule 411. Liability insurance.
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RULE 401. DEFINITION OF "RELEVANT EVIDENCE"

"Relevant evidence" means evidence having any tendency to make
the existence of any fact that is of consequence to the determi-

nation of the action more probable or less probable than it would
be without the evidence.

RULE 402. RELEVANT EVIDENCE GENERALLY ADMISSIBLE; IRRELEVANT
EVIDENCE INADMISSIBLE

All relevant evlidence is admissible, except as otherwise pro-
vided by statute, by these rules, or by other rules prescribed by
the Supreme Court. Evidence which is not relevant is not admis-
sible.

RULE 403. EXCLUSIONIl OF RELEVANT EVIDENCE ON GROUNDS OF PREJU-
DICE, CONFUSION, OR VASTE OF TIME

Although relevant, evidence may be excluded if 1ts probative
value 1s substantially outweighed by the danger of unfair preju-
dice, confusion of the issues, or misleading the jury, or by con=-
siderations of undue delay, waste of time, or necedless .presenta-
tion of cumulative evidence.

RULE 4ok, CHARACTER LVIDENCE 1TOT ADMISSIBLE TO PROVE CONDUCT;
EXCEPTIONS; OTHER CRIMES

(a) Character evidence pgenerally. Evidence 'of a person's
character or a trait of his character is not admissible for the
purpose of proving that he acted in conformity therewith .on a
particular occasion, except:

(1) Character of accused. IEvidence of a pertinent trait
of his character offered by an accused, or by the prosecution
to rebut the same;

(2) Character of victim., Evidence of a pertinent trait
of character of the victim of the crime offered by an accused,
or by the prosecution to rebut the same, or evidence of a char-
acter trait of peacefulness of the victim offered by the prose-
cution in a homicide case to rebut evidence that the victim was
the first aggressor;

(3) Character of witness. Evidence of the character of a
witness, as provided in rules 607, 608, and 609.

(b) Other crimes, vwrongs, or acts. LEvidence of other crimes,
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wrongs, or acts is not admissible to prove the character of a
person in order to show that he acted in conformity therewith.
It may, however, be admissible for other purposes, such as proof
of motive, opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident.

Wyoning Supreme Court Note: Rule 404 is
not intended to modify 1in any way the
provisions of the sexual assault law
enacted in 1977 as §§ 6~63.1 through 6-64,
W.S. 1957, 1977 Cum.Supp. See especially
the section on evidence of the character of
the vietim, § 6-063.12.

WLE 405. METHODS OF PROVING CHARACTER

(a) Reputation or opinion. In all cases in which evidence of
character or a trait of character of a person ~is admissible,
proof may be made by testimony as to reputation or by testimony
in the form of an opinion. On cross-examination, inquiry is
2llowable into relevant specific instances of conduct.

(b) Specific instances of conduct. In cases 1n which char-
acter or a tralt of character of a person is an essential element
of a charge, claim, or defense, or is 'in issue ~under Rule

hob(a)(2), proof may also be made of specific instances of his
conduct.

Yyoning Committee Note: Subsection (b)
adds "or is in issue under Rule 404(a)(2),"
to the federal rule.

Yyoning Suprenme Court Note: The purpose of
the added language in subsection (b) is to
insure that the accused 1n assault or homi-
cide cases may introduce evidence of spe-
cific instances of the victim's conduct to
prove that the victim was the first aggres-
SO,
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RULE 406, IABIT; ROUTIWE PRACTICE

Evidence of the habit of a person or of the routine practice of
an organization, whether corroborated or not and regardless of
the presence of eyewitnesses, is relevant to prove that the con-
duct of the person or organization on a particular occasion was
in conformity with the habit or routine practice.

RULE 407. SUBSEQUEHNT REMEDIAL HEASURES

‘Then, after an event, measures are taken which, if taken previ-
ously, would have made the event less likely to occur, evldence
of the subsequent measures is not admissible to prove 'negligence
or culpable conduct in connection with the event. This rule does
not require the exclusion of evidence of subsequent measures when
offered for another purpose, such as proving ownership, control,

or feasibility of precautionary measures, 1if controverted, or
impeachment,

tlyoming Committee Note: Rather than recom-
mending an amendment, the Yyoming Committee
states that it interprets "culpable con=-
duct" as not encompassing breach .of war-
ranty or strict liability. See Ault v.
International Harvester Co., 13 Cal.3d 113,
17 Cal.Rptr. 812, 528 P.2d 1148 (1974), and
Robbins v. Farmers Union Grain Terminal
Ass'n, 8th Cir. 1977, 552 F.2d 788,

RULE 408. COMPROMISE ANID OFFERS TO COMPROMISE

Evidence of (1) furnishing or offering or promising to furnish,
or (2) accepting or offering or promising to accept, a valuable
consideration in compromising or attempting to compronise a claim
which was disputed as to either validity or amount, 1s not admis-
sible to prove liability for or invalidity of the .claim or lts
amount . Evidence of conduct or statements made 1n compromise
negotiations is likewise not admissilble. This rule :does not
require exclusion when the evidence 1s offered for another pur-
pose, such as proving bias or prejudice of a witness, negativing
a contention of undue delay, or proving an effort to obstruct a
criminal investigation or prosecution.
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Rule 608 WYOMING RULES OF EVIDENCE Rule 609

truthfulness or untruthfulness, and (2) evlidence of truthful
character 1is admissible only after the character of the witness

for truthfulness has been attacked by opinion or reputation evi-
dence or otherwlse.

(b) Specific instances of conduct. Specific instances of the
conduct of a witness, for the purpose of attacking or supporting
hls credibility, other than conviction of crime as provided in
rule 609, may not be proved by extrinsic evidence. They may,
however, in the discretion of the court, if probative of
truthfulness or untruthfulness, be 1inquired into on cross-
examination of the witness (1) concerning his character for
truthfulness or untruthfulness, or (2) concerning the character
for truthfulness or untruthfulness of another witness as to which
character the witness being cross-examined has testified.

The giving of testimony, whether by an accused or by any other
witness, does not operate as a waiver of his privilege against
self-incrimination when examined with respect to matters which
relate only to credibllity.

RULE 609, IMPEACHMENT BY EVIDENCE OF CONVICTION OF CRIME

(a) General rule. For the purpose of attacking the credi-
bility of a witness, evidence that he has been convicted of a
crime shall be admitted if elicited from him or established Dy
public record during cross-examination but only if the crime {1)
was punishable by death or imprisonment in excess of one year
under the law under which he was convicted, and the court deter-
mines ¢that the probative value of admlitting this evidence
outweighs its prejudicial effect to the defendant, or (2)

involved dishonesty or false statement, regardless of the punish-
ment.

(b) Time limit. Evidence of a conviction under this rule is
not admissible if a period of more than ten years has elapsed
since the date of the conviction or of the release of the witness
from the confinement imposed for that conviction, whichever 1s
the 1later date, unless the court determines, in the interests of
justice, that the probative value of the conviction supported by
specific facts and circumstances substantially outwelghs 1ts
prejudicial effect. However, evidence of a conviction more than
ten years old as calculated herein, is not admissible unless the
proponent gives to the adverse party sufficient advance written
notice of intent to use such evidence to provide the adverse
party with a fair opportunity to contest the wuse of such evi-
dence.

(¢) Effect of pardon, annulment, or certificate of rehabilita-
tion. Evidence of a conviction is not admissible under this rule
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if (1) the conviction has been the subject of a pardon, annul-
ment, certificate of rehabilitation, or other equivalent proce-
dure based on a finding of the rehabilitation of the person con-
vieted, and that person has not been convicted of a subsequent
crime which was punishable by death or imprisonment in excess of
one year, or (2) the conviction has been the subject of a pardon,

annulment, or other equivalent procedure based on a finding of
innocence.

(d) Juvenile adjudications. Evidence of Jjuvenile adjudica-
tions 1s generally not admissible under this rule. The court
may, however, in a criminal case allow evidence of a Juvenile
adjudication of a witness other than the accused if conviction of
the offense would be admissible to attack the credibility of an
adult and the court is satisfiled that admission in evidence 1is

necessary for a fair determination of the 1ssue of gullt or inno-
cence.

(e) Pendency of appeal. The pendency of an anpeal therefrom
does not render evidence of a conviction inadmissible. Evidence
of the pendency of an appeal is admissible.

Uyoning Committee ilote: Under rule 609(d)
the admissibility of a Juvenile adjudica-
tion is left to the sound discretion of the
trial court. The Juvenile Court Act, §
14-115.40, .S. 1957, 1977 Cura.Supp. ,
imposes a confidentiality wupon all court
records of proceedings under that Act which
night raise the question of the availabil-
ity of Jjuvenile adjudications under this
rule. The United States Supreme Court 1In
Davis v. Alaska, 415 U.S. 308, 94 S.Ct.
1105, 39 L.Ed.2d 347 (1974) held that the
"right of confrontation is paramount to the
State's policy of protecting a juvenile
offender." Some state courts have read
Davis broadly to pernit or require the use
of juvenile "convictions" for impeachment.
The claim in Davis, however, was narrower
than a general claim of a right to impeach
credibility by prior conviction. The juve-
nile conviction was introduced to show bias
or prejudice in that the witness was then
on probation and was acting out of fear or
concern of a possible Jjeopardy to his
probation. The Committee believes that the

.
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rule conforms to the narrower view of the
Davis holding.

RULE 610. RELIGIOUS BELIEFS OR OPINIONS

Evidence of the beliefs or opinions of a witness on matters of
religion 1s not admissible for the purpose of showing that by
reason of their nature hls credibility is impalred or enhanced.

RULE 611, IIODE AND ORDER OF INTERROGATIOHN AND PRESENTATION

(a) Control by court. The court shall exercise reasonable
control over the mode and order of interrogating witnesses and
presenting evidence so as to (1) make the interrogation and pre-
sentation effective for the ascertainment of the truth, (2) avoid
needless consumption of time, and (3) protect witnesses from
harassment or undue embarrassment.

(b) Scope of crogs-examination., Cross-~exarnination should be
limited to the subject matter of the direct examination and mat-
ters affecting the credibllity of the witness. The court may, in
the exercise of discretion, permit inquiry into additional mat-
ters as if on direct examination.

(¢) Leading guestions. Leading questions should not be used
on the direct examination of a witness except as may be necessary
to develop his testimony. Ordinarily leading questions should be
permitted on cross-examinatilon. lhen a party calls a hostile
witness, an adverse party, or a witness i1dentified with an
adverse party, interrogation may be by leading questions.

RULE 612. 'RITING OR OBJECT USED TO REFRESH MEMORY

(a) 'Ynile testifying. If, while testifying, a witness uses a
writing or object to refresh his memory, an adverse party 1is
entitled to have the writing or object produced at the trial,
hearing, or deposition in which the witness 1is testifylng.
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(b) Before testifying. If, before testifying, a witness uses
a writing or object to refresh his memory for the purpose of
testifying and the court in its discretion determines fthat the
interests of justice so require, an adverse party is entitled to
have the writing or object produced, 1if practicable, at the
trial, hearing, or deposition in which the witness is testifying,

(c) Terms and conditions of production and use. A party
entitled to have a writing or object produced under thls rule is
entitled to inspect 1t, to cross-examine the witness thereon, and
to introduce 1n evidence those portions which relate to the
testimony of the witness. If production of the writing or object
at the trial, hearing, or deposition is impracticable, the court
may order 1t made avallable for inspection., If it is claimed
that the writing or object contains matters not related to the
subject matter of the testimony, the court shall examine the
writing or object in camera, excise any portions not so related,
and order delivery of the remainder to the party entitled
thereto. Any portion withheld over objections shall be preserved
and made available to the appellate court in the event of an
appeal. If a writing or object is not produced, made available
for inspection, or delivered pursuant to order under this rule,
the court shall make any order justice requires, but in criminal
cases if the prosecution elects not to comply, the order shall be
one striking the testimony or, if the court 1n 1ts discretion

determines that the interests of Justice so require, declaring a
mistrial.

Yyoming Committee llote: This is the Uni-
form Rule. The federal rule is made appli-
cable only, "Except as otherwise provided
in eriminal proceedings by Section 3500 of
Title 18, United States Code" - The "Jencks
Act", substantially Rule 18(c), U.R.Cr.P.
The omission of this phrase makes the
'lyoming Rule broader than the federal rule.
The purpose of YWRE 612 is the same as that
of Rule 18(e), .R.Cr.P.: To pronote
credibility and menory. Since many writ-
ings would qualify wunder either rule, a
substantial overlap may exist in criminal
cases, and either rule may be available.
Some differences are: (1) Rule 18(ec),
J.R.Cr.P. applies only to the State's wit-
nesses, JRE 612 to all witnesses; (2) Rule
18(c), i.R.Cr.P. contains no requirement
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Rule 613 UYOMING RULES OF EVIDENCE Rule 615

that the statement be consulted for pur-
poses of refreshment before or while Testi-
fying, while WRE 612 so requires. The
procedures and consequences of
nonproduction by the State under both rules
are the same.

RULE 613. PRIOR STATEMENTS OF WITNESSES

(a) Examining witness concerning prior statement. In exam-
ining a witness concerning a prior statement made by him, whether
written or not, the statement need not be shown nor its contents
disclosed to him at that time, but on request the same shall be
shown or disclosed to opposing counsel.

(b) Extrinsic evidence of prior inconsistent statement of
witness. Extrinsic evidence of a prilor inconsistent statement by
a witness 1is not admissible unless the witness 1s afforded an
opportunity to explain or deny the same and the opposite party is
afforded an opportunity to interrogate him thereon, or the inter-
ests of Justice otherwise require. Thils provision does not apply
to admissions of a party-opponent as defined in Rule 801(d)(2).

RULE 614. CALLING AND INTERROGATION OF WITNESSES BY COURT

(a) Calling by court. The court may, on its own motion or at
the suggestion of a party, call witnesses, and all parties are
entitled to cross-examine witnesses thus called.

(b) Interrogation by court. The court may interrogate wit-
nesses, whether called by itself or by a party.

(¢) Objections. ObjJjections to the calling of witnesses by the
court or to interrogation by it may be made at the time or at the
next available opportunity when the jury is not present.

RULE 615, ELEXCLUSION OF UITNESSES

At the request of a party the court shall order witnesses
excluded so that they cannot hear the testimony of other wit-
nesses, and it may make the order of its own motion. This rule
does not authorize exclusion of (1) a party who 1s a natural
person, or (2) an officer or employee of a party which 1s not a
natural person designated as its representative by its attorney,
or (3) a person whose presence 1is shown by a party to be essen-
tial to the presentation of his cause.
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Rule 701 WYOMING RULES OF EVIDENCE Rule 704

VII. OPINIONS AND EXPERT TESTIMONY

Rule 701, Opinion testimony by lay witnesses.
Rule 702. Testimony by experts.
Rule 703. Bases of opinion testimony by experts.
Rule 704, Opinion on ultimate issue.
Rule 705. Disclosure of facts or data underlying expert opinion.
Rule 706, Court-appointed experts:
(a) Appointment.
(b) Compensation,
(e) Disclosure of appointment.
(d) Parties' experts of own selection,

RULE 701, OPINION TESTIMONY BY LAY WITNESSES

If the witness 1s not testifying as an expert, his testimony in
the form of opinions or inferences is limited to those opinions
or inferences which are (a) rationally based on the perception of
the witness and (b) helpful to a clear understanding of his
testimony or the determination of a fact in issue.

RULE 702, TESTIMONY BY EXPERTS

If scientific, technical, or other specialized knowledge will
assist the trier of fact to understand the evidence or to deter-
mine a fact in issue, a witness qualified as an expert by knowl-
edge, skill, experience, training, or education, may testify
thereto in the form of an opinion or otherwise.

RULE 703. BASES OF OPINION TESTIMONY BY EXPERTS

The facts or data in the particular case upon which an expert
bases an oplnion or inference may be those perceived by or made
known to him at or before the hearing. If of a type reasonably
relied upon by experts in the particular field in forming opin-
ions or inferences upon the subject, the facts or data need not
be admissible in evidence.

RULE 704, OPINION ON ULTIMATE ISSUE

Testimony in the form of an opinion or inference otherwise
admissible is not objectionable because it embraces an ultimate
issue to be decided by the trier of fact.



Rule 705 WYOMING RULES OF EVIDENCE Rule 706

RULE 705. DISCLOSURE OF FACTS OR DATA UNDERLYING EXPERT OPINION

The expert may testify in terms of opinion or inference and
give his reasons therefor without prior disclosure of the under -
lying facts or data, unless the court requires otherwlse. The
expert may in any event be required to disclose the underlying
facts or data on cross-examination.

RULE 706. COURT-APPOINTED EXPERTS

(a) Appointment. The court may on its own motion or on the
motion ~of any party enter an order to show cause why expert wit-
nesses should not be appointed, and may request the parties to
submit nominations. The court may appoint any expert witnesses
agreed upon by the parties, and may appoint expert witnesses of
its own selection, An expert witness shall not be appolnted by
the court unless he consents to act,. A wilitness so appointed
shall be informed of his duties by the court in writing, a copy
of which shall be filled with the clerk, or at a conference in
which the parties shall have opportunity to participate. A
witness so appointed shall advise the parties of his findings, if
any; his deposition may be taken by any party; and he may be
called to testify by the court or any party. He shall be subject

to cross-examination by each party, including a party calling him
as a witness.

(b) Compensation. Expert witnesses so appointed are entitled
to reasonable compensation in whatever sum the court may allow.
The compensation thus fixed 1s payable from funds which may be
provided by law in criminal cases and civil actions. in c¢lvil
actions and proceedings the compensation shall be paid by the
parties in such proportion and at such time as the court directs,
and thereafter charged in like manner as other costs.

(¢) Disclosure of appointment. In the exercise of its discre-
tion, the court may authorize disclosure to the jury of the fact
that the court appointed the expert witness.

(a) Parties! experts of own selection. Nothing in this rule

1imits the parties in calling expert witnesses of their own se-
lection.

Wyoming Committee Note: This is the fed-
eral rule with an omission from (b) of a

-2



Rule 706 WYOMING RULES OF EVIDENCE Rule 706

provision for payment from public funds in
"proceedings involving Just compensation
under the fifth amendment." In Wyoming
condemnation proceedings the state 1s not
always the plaintiff and Rule 71.1(1)
W.R.C.P. provides for apportionment of
costs,

VIII. HEARSAY

Rule 801, Definitions:
(a) Statement.
(b) Declarant,
(e) Hearsay.
(a) Statements which are not hearsay:
(1) Prior statement by witness,
(2) Admission by party-opponent,
Rule 802. Hearsay rule,.
Rule 803. Hearsay exceptions; availability of declarant immaterial:
(1) Present sense impression.
(2) Excited utterance,
(3) Then existing mental, emotional, or physical condition.
() Statements for purposes of medical dlagnosis or treatment,
253 Recorded recollection.

6 Records of regularly conducted activity.
(7) Absence of entry in records kept in accordance with the
provisions of paragraph (6),
(8) Public records and reports.
(9) Records of vital statistics.
(10) Absence of public record or entry.
(11) Records of religious organizations.
(12) Marriage, baptismal, and similar certificates,
(13) Family records.
(4) Records of documents affecting an interest in property.
(15) Statements in documents affecting an interest in property.
(16) Statements in ancient documents,
(17) Market reports, commercial publications.
(18) Learned treatilses.
(19) Reputation concerning personal or family history.
(20) Reputation concerning boundaries or general history.
(21) Reputation as to character,
(22) Judgment of previous conviction.
(23) Judgment as to personal, family, or general hlstory, or
boundaries.
(24) Other exceptions.
Rule 804 Hearsay exceptions; declarant unavallable:
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Rule 801 WYOMING RULES OF EVIDENCE Rule 801

(a) Definition of unavailabillity.
(b) Hearsay exceptions:
(1) Former testimony.
(2) Statement under belief of impending death.
(3) Statement against interest,.
(4) Statement of personal or family history.
(5) Statement of recent perception.
(6) Other exceptions,
Rule 805. Hearsay within hearsay.
Rule 806. Attacking and supporting credibility of declarant,

RULE 801. DEFINITIONS
The following definitions apply under this article:

(a) Statement. A "statement" is (1) an oral or written asser-

tion or (2) nonverbal conduct of a person, if it 1s intended by
him as an assertion.

(b) Declarant, A "declarant" is a person who makes a state-
ment .

(c) Hearsay. "Hearsay" is a statement, other than one made by
the declarant while testifying at the trial or hearing, offered
in evidence to prove the truth of the matter asserted.

(d) Statements which are not hearsay. A statement 1is not
hearsay if=--

(1) Prior statement by witness, The declarant testifies
at the trial or hearing and 1s subject to cross-examination
concerning the statement, and the statement is (A) inconsistent
with his testimony, and, if offered in a criminal proceeding,
was given under oath subject to the penalty of perjury at a
trial, hearing, or other proceeding, or in a deposition, or (B)
consistent with his testimony and 1s offered to rebut an
express or implied charge against him of recent fabrication or
improper influence or motive, or (C) one of identification of a
person made after percelving him; or

(2) Admission by party-opponent. The statement is
offered against a party and 1s (A) his own statement, in either
his individual or a representative capacity, or (B) a statement
of which he has manifested his adoption or belief in its truth,
or (C) a statement by a person authorized by him to make a
statement concerning the subject, or (D) a statement by his
agent or servant concerning a matter within the scope of his
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Rule 801 WYOMING RULES OF EVIDENCE Rule 803

agency or employment, made during the existence of the rela-
tionship, or (E) a statement by a coconspirator of a party
during the course and in furtherance of the conspiracy.

Wyoming Committee Note: This is the fed-
eral rule with the addition of "if offered
in a c¢riminal proceeding" 1in subsection

(d)(1)(a).

RULE 802. HEARSAY RULE

Hearsay 1s not admissible except as provided by these rules or
by other rules adopted by the Supreme Court of Wyoming or by
statute.

Wyoming Committee Note: A statute super-
seded by rule 1102 1is not a statute
referred to by this rule.

RULE 803. HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT
IMMATERIAL

The following are not excluded by the hearsay rule, even though
the declarant 1s available as a witness:

(1) Present sense impression. A statement describing or
explaining an event or condition made while the declarant was
percelving the event or conditlon, or immediately thereafter.

(2) Excilted utterance. A statement relating to a startling
event or condition made while the declarant was under the
stress of excitement caused by the event or condition,

(3) Then exlsting mental, emotional, or physical condition.
A statement of +the declarant's then existing state of mind,
emotion, sensation, or physical condition (such as intent,
plan, motive, design, mental feeling, pain, and bodily health),
but not including a statement of memory or belief to prove the
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fact remembered or believed unless it relates to the execution,
revocation, identification, or terms of declarant's will,

(4) Statements for purposes of medical dlagnosis or treat-
ment ., Statements made for purposes of medlcal dilagnosis or
treatment and describing medical history, or past or present
symptoms, pain, or sensations, or the inception or general
character of the cause or external source thereof insofar as
reasonably pertinent to dlagnosis or treatment,

(5) Recorded recollection, A memorandum or record concern-
ing a matter about which a witness once had knowledge but now
has insufficient recollection to enable him to testify fully
and accurately, shown ¢to have been made or adopted by the
witness when the matter was fresh in his memory and to reflect
that knowledge correctly. If admitted, the memorandum or
record may be read into evidence but may not itself be received
as an exhlbit unless offered by an adverse party.

(6) Records of regularly conducted activity. A memorandum,
report, record, or data compllation, in any form, of acts,
events, conditlons, opinions, or diagnoses, made at or near the
time by, or from information transmitted by, a person with
knowledge, if kept in the course of a regularly conducted busi-
ness activity, and if 1t was the regular practice of that busi-
ness activity to make the memorandum, report, record, or data
compilation, all as shown by the testimony of the custodian or
other qualified witness, unless the source of information or
the method or circumstances of preparation indicate lack of
trustworthiness. The term "business" as used in this paragraph
includes Dbusiness, institution, association, profession,
occupation, and calling of every kind, whether or not conducted
for profit,

(7) Absence of entry in records kept in accordance with the
provisions of paragraph (6). Evidence that a matter is not
included in the memoranda reports, records, or data compila-
tions, 1in any form, kept in accordance with the provisions of
paragraph (6), to prove the nonoccurrence or nonexistence of
the matter, i1f the matter was of a kind of which a memorandum,
report, record, or data compilation was regularly made and pre-
served, unless the sources of information or other circum-
stances indicate lack of trustworthiness.

(8) Public records and reports. Records, reports, state-~
ments, or data compllations, in any form, of public offices or
agencles, setting forth (A) the activities of the office or
agency, or (B) matters observed pursuant to duty imposed by law
as to which matters there was a duty to report, excluding, how-
ever, in criminal cases matters observed by police officers and
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other law enforcement personnel, or (C) in ec¢ivil actions and
proceedings and against the State in criminal cases, factual
findings resulting from an investigation made pursuant to
authority granted by law, unless the sources of information or
other circumstances indicate lack of trustworthiness.

(9) Records of vital statistics. Records or data compila-
tions, in any form, of births, fetal deaths, deaths, or mar-
riages, 1f the report thereof was made to a public office pur-
suant to requirements of law.

(10) Absence of publiec record or entry. To prove the
absence oI a record, report, statement, or data compilation, in
any form, or the nonoccurrence or nonexistence of a matter of
which a record, report, statement, or data compilation, in any
form, was regularly made and preserved by a public office or
agency, evidence 1in the form of a certification in accordance
with rule 902, or testimony, that diligent search falled to
disclose the record, report, statement, or data compilation, or
entry.

(11) Records of religous organizations, Statements of
births, marriages, divorces, deaths, legitimacy, ancestry,
relationship by blood or marriage, or other similar facts of
personal or family history, contained in a regularly kept
record of a religious organization.

(12) Marriage, baptismal, and similar certificates. State-
ments of fact contained in a certificate that the maker per-
formed a marralage or other ceremony or administered a
sacrament, made by a clergyman, public official, or other
person authorized by the rules or practices of a religious
organization or by law to perform the act certified, and pur-
porting to have been issued at the time of the act or within a
reasonable time thereafter.

(13) Family records. Statements of fact concerning personal
or family history contained in family Bibles, genealogies,
charts, engravings on rings, inscriptions on family portraits,
engravings on urns, crypts, or tombstones, or the like.

(14) Records of documents affecting an interest in property.
The record of a document purporting to establish or afiect an
interest 1in property, as proof of the content of the original
recorded document and its execution and delivery by each person
by whom it purports to have been executed, if the record is a
record of public office and an applicable statute authorizes
the recording of documents of that kind in that office.

(15) Statements in documents affecting an interest in pProp-
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erty. A statement contained in a document purporting to estab-
lish or affect an interest in property if the matter stated was
relevant to the purpose of the document, unless dealings with
the property since the document was made have been inconsistent
with the truth of the statement or the purport of the document,

(16) Statements in ancient documents. Statements in a docu-
ment 1in existence twenty years or more the authenticity of
which is established.

(17) Market reports, commercial publications, Market quota-
tions, tabulations, 1ists, directories, or other published
compilations, generally used and relied upon by the public or
by persons in particular occupations.

(18) Learned treatises. To the extent called to the atten-
tion of an expert witness upon cross-examination or relied upon
by him in direct examination, statements contained in published
treatises, periodicals, or pamphlets on a subJect of history,
medlicine, or other science or art, established as a reliable
authority by the testimony or admission of the witness or by
other expert testimony or by judicial notice, If admitted, the
statements may be read into evidence but may not be received as
exhibits,

(19) Reputation concerning personal or family history.
Reputation among members of his famlly by blood, adoption, or
marriage, or among his associates, or in the community, con-
cerning a person's birth, adoption, marriage, divorce, death,
legitimacy, relationship by blood, adoption, or marriage,
ancestry, or other similar fact of his personal or family his-
tory.

(20) Reputation concerning boundaries or general history.
Reputation 1n a community, arising before the controversy, as
to Dboundaries of or customs affecting lands in the community,
and reputation as to events of general hilstory important to the
community or State or nation in which located.

(21) Reputation as to character. Reputation of a person's
character among his associates or in the community,

(22) Judgment of previous conviction. Evidence of a final
Judgment , entered after a trial or upon a plea of guilty (but
not upon a plea of nolo contendere), adjudging a person gulilty
of a crime punishable by death or imprisonment in excess of one
year, to prove any fact essential to sustain the judgment, but
not including, when offered by the government in a criminal
prosecution for purposes other than impeachment, judgments
against persons other than the accused., The pendency of an
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appeal may be shown but does not affect admissibility.

(23) Judgment as to personal, family, or general history, or
boundaries. Judgments as proof of matters of personal, family,
or general history, or boundariles, essential to the Judgment,
if the same would be provable by evidence of reputation,

(24) Other exceptions. A statement not specifically covered
by any of the Tforegoling exceptions but having equivalent
circumstantial guarantees of trustworthiness, if the court
determines that (A) the statement i1s offered as evidence of a
material fact; (B) the statement is more probative on the point
for which it 1s offered than any other evidence which the
proponent can procure through reasonable efforts; and (C) the
general purposes of these rules and the interests of justice
will best be served by admission of the statement into evi-
dence. However, a statement may not be admitted under this
exception unless the proponent of it makes known to the adverse
party sufficiently in advance of the trial or hearing to pro-
vide the adverse party with a fair opportunity to prepare to
meet 1t, his intention to offer the statement and the partic-
ulars of it, including the name and address of the declarant.

Wyoming Supreme Court Note: Nothing in
rule 0603(38) makes police or other law
enforcement reports admissible where §
31-229, W.S. 1957 would require exclusion,
Similarly, nothing in rule 803(22) makes
prior judgments of convliction admissible in
evidence where §§ 6-13 or 31-241, W.S. 1957
would require exclusion,

RULE 804, HEARSAY EXCEPTIONS; DECLARANT UNAVAILABLE

(a) Definition of unavailability. "Unavailability as a
witness" includes situations in which the declarant--

(1) 1is exempted by ruling of the court on the ground of
privilege from testifying concerning the subject matter of his
statement; or

(2) persists in refusing to testify concerning the subject
matter of his statement despite an order of the court to do 803
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or

(3) testifies to a lack of memory of the subject matter of
his statement; or

(4) 4is unable to be present or to testify at the hearing
because of death or then existing physical or mental illness or
infirmity; or

(5) is absent from the hearing and the proponent of his
statement has been unable to procure his attendance by process
or other reasonable means.

A declarant 1s not wunavailable as a witness if his exemption,
refusal, claim of lack of memory, inability, or absence is due to
the procurement or wrongdoing of the proponent of his statement
for the purpose of preventing the witness from attending or
testifying.

(b) Hearsay exceptions. The following are not excluded by the
hearsay rule 1f the declarant 1s unavailable as a witness:

(1) Former testimony, Testimony given as a wiltness at
another hearing of the same or a different proceeding, or in a
deposition taken 1n compliance with law in the course of the
same or another proceeding, 1if the party against whom the
testimony 1s now offered, or, in a civil action or proceeding,
a predecessor 1in interest, had an opportunity and similar
motive to develop the testimony by direct, cross, or redirect
examination,

(2) Statement under belief of impending death, In a
prosecutlon for homiclde or in a c¢Ivil action or proceeding, a
statement made by a declarant while believing that his death
was lmminent, concerning the cause or circumstances of what he
belleved to be his impending death,

(3) Statement against interest. A statement which was at
the time of 1its making so far contrary to the declarant's
pecunlary or proprietary interest, or so far tended to subject
him to e¢ivil or criminal 1liability, or to render invalid a
claim by him against another, that a reasonable man in his
position would not have made the statement unless he believed
it to be true. A statement tending to expose the declarant to
criminal 1liability and offered to exculpate the excused is not
admissible unless corroborating circumstances clearly indicate
the trustworthiness of the statement.

(4) Statement of personal or family history. (A) A
statement concerning the declarant's own birth, adoption, mar-
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riage, divorce, legitimacy, relationship by blood, adoption, or
marriage, ancestry, or other similar fact of personal or family
history, even though declarant had no means of acquiring per-
sonal knowledge of the matter stated: or (R) a statement con-
cerning the foregoing matters, and death also, of another
person, if the declarant was related to the other by blood,
adoption, or marriage or was so intimately associated with the
other's family as to be likely to have accurate information
concerning the matter declared.

(5) Statement of recent perception. In a clvil action or
proceeding, a statement, not in response to the instigation of
a person engaged in investigating, litlgating, or settling a
claim, which narrates, describes, or explains an event or
condition recently perceived by the declarant, made in good
faith, not in contemplation of pending or anticipated litiga-
tion in which he was interested, and while his recollection was
clear.

(6) Other exceptions. A statement not specifically cov-
ered by any of the foregolng exceptions but having equivalent
circumstantial guarantees of trustworthiness, 1if the court
determines that (A) the statement is offered as evidence of a
meterial fact; (B) the statement is more probative on the point
for which it is offered than any other evidence which the
proponent can procure through reasonable efforts; and (C) the
general purposes of these rules and the interests of Justice
will best be served by admission of the statement into evi-
dence. However, a statement may not be admitted under this
exception unless the proponent of 1t makes known to the adverse
party sufficlently in advance of the trial or hearing to pro-
vide the adverse party with a fair opportunity to prepare to
meet 1it, his intention to offer the statement and the partic-
ulars of it, including the name and address of the declarant.

Wyoming Committee Note: Subdivison (a)(5)
Is amended by striking out the phrase "(or
in the case of a hearsay exception under
subdivision (b)(2), (3) or (4), his attend-
ance or testimony)." Subdivision (b)(5) is
the Uniform Rule, added to the federal
rule, and subdivision (b)(6) 1is Federal
Rule 804(b)(5).
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RULE 805, HEARSAY WITHIN HEARSAY

Hearsay included within hearsay is not excluded under the hear-
say rule if each part of the combined statements conforms with an
exception to the hearsay rule provided in these rules,

RULE 806, ATTACKING AND SUPPORTING CREDIBILITY OF DECLARANT

When a hearsay statement, or a statement defined in rule 801
(ay(z2), (¢), (D), or (E), has been admitted in evidence, the
credlbility of the declarant may be attacked and if attacked may
be supported by any evidence which would be admissible for those
purposes 1f declarant had testified as a witness, Evidence of a
statement or conduct by the declarant at any time, inconsistent
with hils hearsay statement, 1s not subject to any requirement
that he may have been afforded an opportunity to deny or explain.
If the party against whom a hearsay statement has been admitted
calls the declarant as a witness, the party 1s entitled to exam-
ine him on the statement as if under cross-examination.

IX. AUTHENTICATION AND IDENTIFICATION

Rule 901, Requirement of authentication or identification:
(a) General provision,
(b) Illustrations:

(1) Testimony of witness with knowledge.

(2) HNonexpert opinion on handwriting.

(3) Comparison by trier or expert witness.

(4) Distinetive characteristics and the like.

(5) Voice identification,.

(6) Telephone conversations,

(7) Public records or reports.

(8) Ancient documents or data compilation,

(9) Process or system.

(10) Methods provided by statute or rule.
Rule 902, Self-authentication:
Domestic public documents under seal,
Domestic public documents not under seal.
Foreign public documents,
Certified copies of public records.
Official publications.
Newspapers and periodicals.
Trade inscriptions and the like.
Acknowledged documents,
Commercial paper and related documents.
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(10) Presumptions under Acts of Congress.
Rule 903. Subscribing witness' testimony unnecessary,

RULE 901. REQUIREMENT OF AUTHENTICATION OR IDENTIFICATION

(a) Q@eneral provision, The requirement of authentication or
identification as a condition precedent to admissibility is
satisfied by evidence sufficient to support a finding that the
matter in questlon 1s what i1ts proponent claims,

(b) Illustrations, By way of illustration only, and not by
way of limltation, the following are examples of authentication
or 1identlfication conforming with the requirements of this rule:

(1) Testimony of witness with knowledge. Testimony that
a matter is what it is claimed to be,

(2) Nonexpert opinion on handwriting. Nonexpert opinion
as to the genuilneness of handwriting, based upon familiarity
not acqulred for purposes of the litigation.

(3) Comparison by trier or expert witness, Comparison by
the trier of fact or by expert witnesses with specimens which
have been authenticated.

(4) Distinctive characteristics and the 1like. Appear-
ance, contents, substance, internal patterns, or other distinc-
tive characteristics, taken in conjunction with circumstances,

(5) Voice identification. Identification of a voice,
whether heard firsthand or through mechanical or electronic
transmission or recording, by opinlon based upon hearing the
voice at any time under circumstances connecting 1t with the
alleged speaker.

(6) Telephone conversations. Telephone conversations, by
evidence that a call was made To the number assigned at the
time by the telephone company to a particular person or busi-
ness, if (A) in the case of a person, circumstances, including
self-identification, show the person answering to be the one
called, or (B) in the case of a business, the call was made to
a place of business and the conversation related to business
reasonably transacted over the telephone.

(7) Public records or reports. Evidence that a writing
authorized by law to be recorded or filed and in fact recorded
or filed in a public office, or a purported public record,
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report, statement, or data compillation, in any form, is from
the public office where items of this nature are kept,

(8) Ancient documents or data compilation. Evidence that
a document or data compllation, in any form, (A) i1s in such
condition as to create no suspicion concerning its authentic-
ity, (B) was in a place where it, if authentic, would 1likely
be, and (C) has been in existence 20 years or more at the time
it 1s offered.

(9) Process or system, Evidence describing a process or
system used to produce a result and showing that the process or
system produces an accurate result.

(10) Methods provided by statute or rule, Any method of
authentication or identification provided by statute or by
other rules prescribed by the Supreme Court of Wyoming.

RULE 902. SELF-AUTHENTICATION

(a) Extrinsic evidence of authenticity as a condition prece-
dent to admissibility is not required with respect to the follow-
ing:

(1) Domestic public documents under seal. A document
bearling a seal purporting to be that of the United States, or
of any state, district, commonwealth, territory, or insular
possession thereof, or the Panama Canal Zone, or the Trust Ter-
ritory of the Pacific Islands, or of a political subdivision,
department, officer, or agency thereof, and a signature pur-
porting to be an attestation or execution.

(2) Domestic public documents not under seal, A document
purporting to bear the signature in his official capacity of an
officer or employee of any entity included in paragraph (1)
hereof, having no seal, 1f a publlc officer having a seal and
having official dutles in the district or political subdivision
of the officer or employee certifies under seal that the signer
has the official capacity and that the signature 1is genuine.

(3) Foreign public documents., A document purporting to
be executed or attested in hils official capacity by a person
authorized by the laws of a foreign country to make the execu-
tion or attestatlon, and accompanied by a final certification
as to the genulneness of the signature and official position
(A) of the executing or attesting person, or (B) of any foreign
official whose certificate of genuineness of signature and
official position relates to the execution or attestation or is
in a chain of certificates of genuineness of signature and
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official position relating to the execution or attestation, A
final certification may be made by a secretary of embassy or
legation, consul general, consul, vice consul, or consular
agent of the United States, or a diplomatic or consular offi-
cial of the foreign country assigned or accredited to the
United States. If reasonable opportunity has been given to all
parties to 1investigate the authentilcity and accuracy of offi-
cial documents, the court may, for good cause shown, order that
they be treated as presumptively authentic without final
certification or permit them to be evidenced by an attested
summary with or without final certification,

(4) Certified coples of public records. A copy of an
official record or report or entry therein, or of a document
authorized by law to be recorded or filed and actually recorded
or filed in a public office, including data compilations in any
form, certified as correct by the custodian or other person
authorized to make the certification, by certificate complying
with paragraph (1), (2), or (3) of this rule or complying with
any Act of Congress or rule prescribed by the Supreme Court
pursuant to statutory authority.

(5) Official publications. Books, pamphlets, or other
publications purporting to be issued by public authority.

(6) Newspapers and periodicals. Printed materlals pur-
porting to be newspapers or periodicals.

(7) Trade 1inscriptions and the 1like, Inscriptions,
signs, tags, or labels purporting to have been affixed in the
course of business and indicating ownership, control, or
origin.

(8) Acknowledged documents. Documents accompanied by a
certificate of acknowledgment executed in the manner provided
by law by a notary public or other officer authorized by law to
take acknowledgments.

(9) Commercial paper and related documents, Commercial
paper, signatures thereon, and documents relating thereto to
the extent provided by general commercial law,

(10) Presumptions under Acts of Congress or statutes of
Wyoming. Any signature, document, or other matter declared by
Act of Congress or statutes of Wyoming to be presumptively or
prima facie genuine or authentilc.

(b) Lack of record. A written statement that after diligent
search no record or entry of a specified tenor is found to exist
in the records designated by the statement, authenticated as pro-
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vided in subdivision (a)(l) and (a)(2) of this rule in the case
of a domestic record, or complying with the requirements of sub-
division (a)(3) of this rule for a summary in the case of a for-
eign record, 1is admissible as evidence that the records contain
no such record or entry,

(e) Other proof. This rule does not prevent the proof of
official records or of entry or lack of entry thereln by any
other method authorized by law,

(d) Seal dispensed with., In the event any office or officer,
authenticating any documents under the provisions of this rule,
has no offlcilal seal, and so certifies, then authentication by
seal is dispensed with,

Wyoming Committee Note: WRE 902(a) is Fed-
eral Rule 902, WRE 902(b), (c¢) and (d) are
the former Rule U44(b), (c) and (4),
W.R.C.,P. Rule 44, W.R.C.P, is superseded,.

RULE 903. SUBSCRIBING WITNESS' TESTIMONY UNNECESSARY

The testimony of a subscribing witness is not necessary to
authenticate a writing unless required by the laws of the juris-
diction whose laws govern the validity of the writing.

Wyoming Supreme Court Note: This rule does
not affect 9§y 2-~80 and 2-81, W.S. 1957.

X. CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS

Rule 1001, Definitions:
(1) Writings and recordings.
(2) Photographs.
(3) Original.
(4) Duplicate,
Rule 1002, Requirment of original,
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Rule 1003. Admissibility of duplicates.
Rule 1004, Admissibility of other evidence of contents:
(1) Originals lost or destroyed.
(2) Original not obtainable.
(3) Original in possession of opponent.
(4) Collateral matters.
Rule 1005, Public records.
Rule 1006. Summaries,
Rule 1007. Testimony or written admission of party.
Rule 1008, Functions of court and jury.
RULE 1001. DEFINITIONS
For purposes of this article the following definitions are
applicable:
(1) Writings and recordings. "Writings"” and "recordings"”

consist of letters, words, sounds, or numbers, or their equiva-
lent,

set down by handwriting, typewriting,
photostating, photographing, magnetic impulse, mechanical

electronic recording, or other form of data compilation.

the

therefrom.

(2)

(3)

Original,

printing,

or

Photographs. "Photographs" include still photographs,
X-ray films, video tapes, and motion pictures.

An Yoriginal' of a writing or recording

is

writing or recording itself or any counterpart intended to
have the same effect by a person executing or 1ssuing 1it.
ioriginal®™ of a photograph includes the negative or any print

any printout or other output readable by sight,
reflect the data accurately, is an "original",

the same lmpression as the original, or from the
or

chemical

(4)
by

An

If data are stored in a computer or similar device,
shown

to

Duplicate. A "duplicate" is a counterpart produced by
matrix,
means of photography, including enlargements

miniatures, or by mechanical or electronic re-recording, or

same

and

by

reproduction, or by other equivalent techniques which
accurately reproduces the original.

Wyoming Committee Note: This is the fed-

eral rule with the addition of the word
"sounds" after "words" in paragraph (1).
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RULE 1002. REQUIREMENT OF ORIGINAL

To prove the content of a writing, recording, or photograph,
the original writing, recording, or photograph is required,
except as otherwise provided in these rules or by statute.

RULE 1003, ADMISSIBILITY OF DUPLICATES

A duplicate is admissible under this rule or as may be other-
wise provided by statute to the same extent as an original unless
(1) a genuine question 1s raised as to the authenticity or con-
tinuing effectiveness of the original or (2) in the cilrcumstances
it would be unfair to admit the duplicate in lieu of the orig-
inal.

Wyoming Committee Note: This is the fed-
eral rule, with the addition of the phrase
"under this rule or as may be otherwise
provided by statute"™ and the phrase "or
continuing effectiveness",

RULE 1004, ADMISSIBILITY OF OTHER EVIDENCE OF CONTENTS

The original 1s not required, and other evilidence of the con-
tents of a writing, recording, or photograph is admissible 1f--

(1) Originals lost or destroyed. All originals are lost or

have been destroyed, unless the proponent lost or destroyed
them in bad faith; or

(2) Original not obtainable. No original can be obtalned
by any available Jjudicial process or procedure; or

(3) Original in possession of opponent., At a time when an
original was under the control of the party against whom
offered, he was put on notice, by the pleadings or otherwlse,
that the contents would be a subject of proof at the hearing,
and he does not produce the original at the hearing; or

(4) Collateral matters. The wrilting, recording, or photo-
graph is not closely related to a controlling issue.
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RULE 1005, PUBLIC RECORDS

The contents of an official record, or of a document authorized
to be recorded or filed and actually recorded or filed, ilncluding
data compilations in any form, if otherwise admissible, may be
proved by copy, certified as correct in accordance with rule 902
or testified to be correct by a wltness who has compared it with
the original. If a copy which complies with the foregoing cannot
be obtained by the exercise of reasonable diligence, then other
evidence of the contents may be given,

RULE 1006. SUMMARIES

The contents of voluminous writings, recordings, or photographs
which cannot conveniently be examined in court may be presented
in the form of a chart, summary, or calculation, The origlnals,
or duplicates, shall be made available for examination or copy-
ing, or both, by other parties at reasonable time and place. The
court may order that they be produced in court,

RULE 1007. TESTIMONY OR WRITTEN ADMISSION OF PARTY

Contents of writings, recordings, or photographs may be proved
by the testimony or deposition of the party against whom offered
or by his written admission, without accounting for the
nonproduction of the original,

RULE 1008. FUNCTIONS OF COURT AND JURY

When the admissibility of other evidence of contents of writ-
ings, recordings, or photographs under these rules depends upon
the fulfillment of a condition of fact, the question whether the
condition has been fulfilled 1s ordinarily for the court to
determine in accordance with the provisions of rule 104, How-
ever, when an issue 1s raised (a) whether the asserted writing
ever existed, or (b) whether another writing, recording, or
photograph produced at the trial is the original, or (c) whether
other evidence of contents correctly reflects the contents, the
issue is for the trier of fact to determine as 1n the case of
other issues of fact.

Wyoming Committee Note: This rule does not
supersede the "lost will statute," §§ 2-72
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XI. MISCELLANEOUS RULES

Rule 1101. Applicability of rules:
(a) Rules applicable.
(b) Rules inapplicable:
(1) Preliminary questions of fact.
(2) Grand jury.
(3) HMiscellaneous proceedings.
(4) Contempt proceedings.
Rule 1102. Statutes superseded.
Rule 1103, Title.
Rule 1104, Effective date.

RULE 1101, APPLICABILITY OF RULES

(a) Rules applicable. Except as otherwise provided in sub-

division (b), these rules apply to all actions and proceedings in
the courts of this state.

(b) Rules inapplicable. The rules other than those with
respect to privileges do not apply in the following situations:

(1) Prelininary questions of fact. The determination of
questions of fact preliminary to admissibility of evidence when
the issue is to be determined by the court under rule 104(a).

(2) Grand jury. Proceedings before grand juries.

(3) Miscellaneous proceedings. Proceedings for extra-
dition or rendition; preliminary examination in criminal cases;
sentencing, or granting or revoking probation; juvenile pro-
ceedings other than adjudicatory hearings; lssuance of warrants
for arrest, criminal summonses, and search warrants; and pro-
ceedings with respect to release on bail or otherwlse.

(4) Contempt proceedings in which the court may act sum-
narily.

\lyoming Committee Note: his is the Uni-
form Rule with the deletion from subsection
(b)(3) of '"detention hearings", and the
addition of "juvenile proceedings other
than adjudicatory hearings;". Although the
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RULE 1102.
Fromn

138, S.L.

and such statutes and a
shall be of no further

§
§
§
2

J
&4

RULE 1103.

§ 1-12-301==1~12-303, H.S.
3§ 1-12-401--1-12-402, U.S.
£ 11250 unl12-508, H.9.

J'YOMING RULES OF EVIDENCE

terminology in Jjuvenile proceedings is
deliberately made different from that in
criminal proceedings, the resemblance to

eriminal procedure 1is obvious and constitu-
tional pguarantees of due process apply.
Adjudicatory hearings are the equivalent of
trial so the rules of evidence apply.
Detention hearings and dispositional hear-
ings are equivalents of bail hearings, pre-
liminary hearings and sentencing hearings,
and as in criminal cases, the rules of evi-
dence do not apply. "Transfer hearings' to
determine whether the defendant should be
tried as a juvenile or as an adult are
often critical, but the Committee recom-
mends that the matter be left to the
discretion of the judge without restricting
all cases to the Rules of Evidence.

STATUTES SUPERSEDED

force or effect:

1-12-101, V.S. recodified § 1-138, .3. 1957
1-12-106, U.S. recodified § 1-143, 7.3. 1957
1-12-201, Y.S. recodified § 1-160, '.3. 1957
1-12-202, .S. recodified § 1-161, ¥W.S. 1957
1-12-203, 'I.S. recodified § 1-162, '1.8. 1957

recodified
recodified
recodified

17.9. recodified § 1-140, U.S.

TITLE

Rule 1103

and after the effective date of these rules, the sections
of the 'Jyoming Statutes, 1957, as amended and recodified

in Ch.

‘Iyo. 1977, hereinafter enumerated, shall be superseded,
11 other laws in conflict with these rules

8§ 1-165--1-169, W.S. 1957
§§ 1-170-~1-173, W.S. 1957
§§ 1-17U4~=1-177, .S. 1957

1957 and is not supersedcd.

These rules may be known and cited as the Uyoming Rules of Evi-
dence and abbreviated URE.

RULE 1104,

EFFECTIVE DATE

These rules will take effect and be in force from and after the

lst day of

January, A.D. 1978.
e



APPEIIDIX

For purposes of conformity to the lWyoming Rules of Evidence,
Rules 30, 43, and 44.1 of the Wyoming Rules of Civil Procedure
are amended, and Rule 32(c) and 44 of the Yyoming Rules of Civii
Procedure are abrogated, as follows, effective January 1, 1978.

AMENDMENTS TO THE WYOMING RULES OF CIVL PROCEDURE

Rule 30. Depositions upon oral examination.
(c) Examination and Cross-Examination; Record of Examination;
Oath; Objections.
Rule 32. Use of depositions in court proceedings.
(¢) Effect of Taking or Using Depositions.
Rule 43, Taking of testimony.
(a) Form.
(b) Scope of Examination and Cross-Examination.
(¢) Record of Excluded Evidence.
(d) Affirmation in Lieu of Oath.
(e) Evidence on lMotions.
(f) Interpreters.
Rule 44, Proof of official record.
Rule 44,1 Determination of foreign law.

RULE 30. DEPOSITIOIIS UPOIl ORAL EXAIMINATION

(c) Exanination and Cross-Examination; Record of Examination;
Oath; Objections. Examination and cross-examination of witnesses
may proceed as permltted at the trial under the provisions of the
Wyoming Rules of Evidence. The officer before whom the deposi-
tion is to be taken shall put the witness on oath and shall
personally, or by someone acting under his direction and in his
presence, record the testimony of the witness. The testimony
shall be taken stenographically or recorded by any other means
ordered in accordance with subdivision (b)(4) of this rule. If
requested by one of the parties, the testimony shall be tran-
scribed. All objections made at the time of the examination to
the qualifications of the officer taking the deposition, or to
the manner of taking it, or to the evidence presented, or to the
conduct of any party, and any other objection to the proceedings,
shall be noted by the officer upon the deposition. Evidence
objected to shall be taken subject to the objections. In lieu of
participating in the oral examination, parties may serve written
gquestions in a sealed envelope on the party taking the deposition
and he shall transmit them to the officer, who shall propound
them to the witness and record the answers verbatim.

RULE 32. USE OF DEPOSITIONS IN COURT PROCELEDIHNGS



APPLIDIZX

[(¢c) Effect of Taking or Using Depositions.] (Abrorated)

RULE 43, TAKING OF TDSTINONY

(a) Forn. In all trials the testimony of witnesses shall be
taken orally in open court, unless otherwise provided by statute,
by these rules, the I'Iyoming Rules of Dvidence, or other rules
adopted by the Supreme Court of ilyoning.

[(b) Scope of Lxamination and Cross-Ixamination.] (Abrosated)

[(c) Record of Excluded Lvidence.] (Abrogated)

(d) Affirmation in Lieu of Oath. ‘'henever under these rules
an oath 1is required to be taken, a solemn affirmation may be
accepted in lieu thereof.

(e) Evidence on ilotions. 'Then a motion is based on facts not
appearing of record the court may hear the matter on affidavits
presented by the respective parties, but the court may direct
that the matter be heard wholly or partly on oral testimony or
depositon.

(f) Interpreters. The court may appoint an interpreter of its
own selection and may fix his reasonable compensation. The
compensation shall be paid out of funds provided by law or by one
or more of the parties as the court may direct, and may be taxed
ultimately as costs, in the discretion of the court.

RULE 44, PROOF OF OFFICIAL RECORD

(Abrogated)

RULE 44,1 DETERMI{JATION OF FOREIGI LAY

A party who intends to raise an issue concerning the law of a
foreign country shall give notice 1n his pleadings or other
reasonable written notice. The court, in determining foreign
law, may consider any relevant material or source, including
testimony, whether or not submitted by a party or admissible
under the Tlyoning Rules of Evidence. The court's determination
shall be treated as a ruling on a question of law.



For purposes of conformity to the Yyoming Rules of Evidence,
Rules 27, 27.1 and 29 of the lyoming Rules of Criminal Procedure
are amended to read as follows, effective January 1, 1978.

AMENDMENTS T0 THE WYOMING RULES OF CRIMINAL PROCEDURE

Rule 27. Taking of testimony.
Rule 27.1 Determination of foreign law.
Rule 29. Interpreters.

RULE 27. TAKING OF TESTIITONY

In all trials the testimony of witnesses shall be taken orally
in open court, unless otherwise provided by statute or by these
rules, the yoming Rules of Evidence, or other rules adopted Dby
the Supreme Court of iyoming.

RULE 27.1. DETERMINATION OF FOREIGN LAY

A party who intends to raise an issue concerning the law of a
foreign country shall give reasonable written notice. The court,
in determining foreign law, may consider any relevant material or
source, including testimony, whether or not submitted by a party
or admissible under the WUyoming Rules of Evidence. The court's
deternmination shall be treated as a ruling on a question of law.

RULE 29. INTERPRETERS

The court may appoint an interpreter of its own selection and
may fix the reasonable compensation of such interpreter. Such
compensation shall be paild out of funds provided by lawv or by the
state, as the court may direct.



